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Appeal No: V27432-434,529-531/RAJ/2021

:-'ORDER-IN-APPEAL 1+

The below mentioned 6 appeals have been fited by the Appellants
(hereinafter referreid to as “Appellant No.1 to Appellant No. 6”, as detailed in
Table below), agai;'lst Order-in-Original No. 14/BB/AC/MRB-11/2021-22 dated
22.6.2021 (hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST, .i/\drbi-ll Division, Rajkot Commissionerate
(hereinafter referred to as ‘adjudicating authority’):-

“SL[ - AppealNo. -

- Appellants
No.’ - S

M/s Coto eramic Pvt Ltd
1. | v2/433/RAJ/2021 | Appellant No.1 | Nationat Highway 8A, Behind

- Makansar, At Sartanpar, Taluka
Wankaner, Dist Morbi.

o ' Shri Devkaranbhai Vashrambhai
2. | V2/432/RAJ/2021 | Appellant No.2 | Bhalodiya, _
; Director, M/s Coto Ceramic Pvt
Ltd, District Morbi.

3. | VZ/434/RAJ/2021 Appellant No.3 .Shri Mayank D. Bhalodiya
' Director, M/s Coto Ceramic Pvt
1.td, District Morbi.

4. | V2/529/RAJ/2021 | Appellant No.4 | Shri Chandrakantbhai

: Raghunathbhai
Director, M/s Coto Ceramic Pvt
Ltd, District Morbi.

5. | V2/530/RAJ/2021 Appellant No.5 | Shri Nimish Sureshbhai Adesara,
Director, M/s Coto Ceramic Pvt
Ltd, District Morbi.

6. |V2/531/RAJ/2021 | Appellant No.6 | Shri Amitkumar H. Dedaniya,
. Director, M/s Coto Ceramic Pvt
Ltd, District Morbi.

2. The facts of the case, in brief, are that Appellant No. 1 was engaged in
manufacture of Sanitary Ware items falling under Chapter 69 of the erstwhile
- Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AADCC6735EEM003. Intelligence gathered by the officers of Directorate General
of Central Excise Intelligence, Zonal Unit, Ahmedabad (DGCE|) indicated that
various Tile manufacturers of Morbi were indulged in malpractices in connivance
with Shroffs / Brokers and thereby engaged in large scale evasion of Central
Excise duty. Simultaneous searches were carried out on 22.12.2015 at the
premises of Shroffs in Rajkot and Morbi and various incriminating documents

€ sgized. On scrutiny of said documents and Statements tendered by the said

/ Attested
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Shroffs, it was revealed that huge amounts of cash were deposited from all over
India into bank accounts managed by said Shroffs and such cash amounts were
passed on to said Manufacturers through Brokers/Middlemen/Cash Handlers.
Subsequently, simultaneous searches were carried out on’ 23.12. 2015 -and
31.12.2015 at the premises of BrokerslMlddleman/Cash Handters engaged by the

said manufacturers and certain incriminating documents were seized.

2.1 Investigation carried out reveated that the Shfo?‘fs opened bank accounts
in the names of their firms and passed on the baﬁk account details to Tile
manufacturers through their Brokers/Middlemen. The:Tile manufacturers further
passed on the bank account details to their customers/ buyers to deposit the
cash in respect of the goods sold to them without bills into these accounts. After
depositing the cash, the customers used to inform the Tite manufacturers, who
in turn would inform the Brokers or directly to the Shroffs. Details of such cash
deposit aleng with the copies of pay-in-slips were communicated to the
manufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on the cash to the Brokers after deducting
their commission from it. The Brokers further handed over the cash to the Tile

manufacturers after deducting théir commission. This way the sale proceeds of

an itlicit transaction was routed from buyers of goo_gls to Tile manufacturers

through Shroffs and Brokers. X
1._

2.2 During scrutiny of documents seized from the‘;bffice premises of M/s K.N.
Brothers, Rajkot and M/s Maruti Enterprise, Rajkét, both Shroffs, and Shri
Thakarshi Premji Kasundra, Broker/ Middleman, it {ivas revealed that the said
Shroffs had received total amount of Rs. 3,29,54,980/- in their bank account
during the period from June, 2015 to December, 2015, which was passed on to
Appetlant No. 1 in _caﬁh through Shri Thakarshi Premji Kasundra, Broker/
Middleman. The said amount was alleged to be sale i)roceeds of goods removed
clandestinely by Appellant No. 1.

3. Show Cause Notice No. DGQIIAZU/Gr~A/36-1751201 9-20 dated 26.11.2019
was issued to Appellant No. 1 calling them to show cause as to why Central
Excise duty amount of Rs. 41,10,626/- should not bé ‘Hemanded and recovered
from them under provisc to Section 11A(4) of the Central Excise Act,1944
(hereinafter referred to as “Act”) along with lnterest under Section 11AA of the
Act and aiso proposing imposition of penalty under Sectlon 11AC of the Act. The
Show Cause Notice also proposed imposition of penallty upon Appellant Nos. 2 to
6 under Rule 26(1)of the Central Excise Rules, 2002.

R . ‘ a.. above said Show Cause Notice was Judtcated vide the lmpugned
Y o i Aitested
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" order which confirmed CentrtdiBxcise duty of -4&@;626/ - under Section 11A(4)
along with interest wnder Section 11AA of the Act and imposed penalty of Rs.
41,10,626/- under Section 11AC of the Act upon Appellant No. 1 with option of
reduced penalty as envisaged under provisions of Section 11AC of the Act. The
impugned order also imposed penafity of Rs. 2,00,000/- each upon Appellant Nos.
2 to 6 under Rule 26(1) of the‘ Rules. w

'4.' Beirig aggrieved with the impugned order, App’ellaht Nos. 1 to 6 have

preferred appeals on various grounds, inter alia, as below :-

Appetlant No. 1:-

(i) The impugned order passed by the Adjudicating Authority is liable to
be quashed and set aside.

(i) The allega_.tiqn made in the impugned order about clandestine removal
of goods is_' not true. It is a settled position of law that a serious charge
of clandes'»ti'ne manufacture and itlicit removal of excisable goods
cannot be considered anly on the basis of third party evidence and
statement of middleman /broker or any other person. They have not
committed any breach of Central Excise Act, 1944 and rules framed
thereunder and . therefore, proceedings initiated against them are
without ah_y justification and without authority of law.

- (iii) That it is settled position of law that the Department must adduce
- evidence regarding procurement of raw materials, actual production
of goods II'I the factory, removal of goods by adducing evidence of
various agéncies involved in delivering goods to customers, payment
made to tljem etc. it is a settled law that on the basis of documents
like challans, books or papers containing some jottings and details, the
Revenue cannot make out a case for clandestine manufacture and
illicit removal of goods..Even on un-corroborative statements, charge
of clandeﬁtine removal cannot be sustained.

-

{iv} That in cases of clandestine removal of goods, the burden to prove
fhat the _IAppel[ant was involved in clandestine manufacture /
clearance of goods is on the Department and the Department is
required to adduce sufficient evidence in order to demand duty in
such c'ases.- Merely. some iriculpatory statement and loose papers
cannot be ground to demand duty and relied upon following case laws:

a) Ambica Chemicals - 2002 (148) ELT 101
- / Attested
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V)

(vi)

(vii)
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{b) K. Rajgopal - 2002 (142} ELT 128

(c) Sangmitra Mills - 2004 (163) ELT 472

{d) Arya Fibres - 2014 (311) ELT 529 -

(e) Belgium Glass & Ceramics Pvt Ltd - 2017 (356) ELT 146

The impugned order was issued under wrong assumption that they
were engaged in the manufacture of Tiles. However, they are engaged
in the manufacture of Sanitarywares and Arficles falling under CETSH
No. 69101000. The demand has been wrongly confirmed against them
on clandestine removal of Tiles by them. During the impugned period,
they had manufactured and cleared Sanitary wares and not Tiles. They
do not have requisite machinery and ptent to manufacture Tiles.
Further, Shri Thakarshi Kasundra, broker in his statement dated
24.12.2015 has given name of Tile maﬁ_u%acturer as ‘Koto Ceramic’
whereas name of Appellant is “Cotof Ceramic Pvt Ltd’. The
adjudicating authority confirmed demand on wrong assumption that

‘Koto Ceramic’ and ‘Coto Ceramic Pvt Ltd’ are same.

That entire case of the Department is based upon third party

evidences. There is no direct evidence to show clandestine removal of
goods. Nothing was found at their prem1ses which would show that
they were engaged in illicit activity. Therefore in compliance with the
principles of natural justice, the opportumty of cross examination of
the person whose statement was retied upon against them should be
given in adjudication proceedings. However the adjudicating
authority has denied cross examination of persons who had given the
statements. Thus, the adjudicating authonty has not foltowed this
cardinal principle of natural justice. The-action of the adjudicating
authority has vitiated the Show Cause Notice and thus, the impugned
order is required to be dropped. The Appellant relied upon following
case laws:

(@) Andaman Timer Indutries - 2015 (324) ELT 641
(b) Kurle Pan Products Pvt Ltd - 2014 (307) ELT_ 42

The demand issued by invoking extended period of llmltatmn under
Section 11A(1) of the Central Excise Act, 1944 is unauthorized. The taw
about invocation of extended period of l1rmtatlon is well settled. Only
in a case, where the assessee knew the; certain information was
required to be disclosed but the assessée frieli'berately did not disclose
such information, then the case would be jthat of suppression of facts.
in caseé, where certain informatieﬁ ‘was not diseiosed as the
1 Attésted
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Appeal No: V2/432-434,529-531/RAJ 2021

assesse was under alsenafide impressianghat it was not duty bound to
disclose such information, it would not be a case of suppression of
. facts as held by the Hon’ble Supreme Court in the case of Padmini
Products and Chemphar Drugs -1989 (43) ELT 195. |

(viii) As demand itself is wrongly confirmed in the impugned order, the
demand of_ interest as well as imposition of penalty are equally wrong,
illegal -and incorrect. When the demand itself is not sustainable, no
interest would be payable and no penalty could be imposed under
Section 11AC of the Act. Thus, the impugned order deserves to be
q.ua'shed and set aside.

_Appellant Nos. 2t0 6 :-

h ii) The entire case is mainly against the company and appellant is
made a co-noticee only because he is one of the directors of the
. cdmpany. The company has already filed an appeal challenging the
’ impugned order itself. I the appeal of the company.is allowed,
automatically present appeal of the appellant would also be allowed. All
the submissions made by the company'in its app“eal are equally important
for the pufbos‘e of this appeal. Therefore, instead of repeating all those
submissions herein and burdening this reply, appellant request to kindly

' consider all the subm1551ons made by the company in their appeal.

(i) That no penalty could have been imposed on him as there are no
specific alleg_eitions of personal gain by the appellant and there is no
‘ evidence of appellant’s personal involvement in the alleged evasion of
. duty by the .company and relied upon Order No. A/1624 to 1626/
WZB/AHD dated 14.02.2017 of the Hon'ble CESTAT, Ahmedabad passed in
the case of Gujarat Borosil Ltd V/s. CCE, Surat-II.

(iii) That it is a settled la'w that before imposing p_enalfy under Rule 26,
it requires to be provéd that he was dealing ‘with the goods with the
knowledge that they are liable for confiscation. As there is no such
evidence agaiﬁnst him, no penalty could have been even otherwise
imposed on hifln and relied upon following case laws:

a. A:K. Tantia reported at 2003 (158) ELT 638
b. ITC Ltd reported at 1998 (104) ELT 151
¢. Shri Anil Bhatla reported at 2001 (138) ELT 883.

4.1 Personal Hearing in the matter was held in virtual mode through video
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appeal memorandum. He stated that SCN as well as Order-in-Original have been ‘
issued to a Tile manufacturer, whereas they are mantfacturers of Sanitary ware.
They have submitted various documents, atong with appeal memorandum. He
further submitted that the Chartered Engineer Certificate as well as electricity
consumption show that they manufacture Sanitary wares and no there was no
excess production. He further stated that there was a separate Koto Ceramic in
the area and the code given by Shri Kasundra Kaka cannot be attributed to the

I
T oa

appetlant firm.

5. | have carefully gone through the facts of theicase, the impugned order,
the appeal memoranda as well as oral submissions m’_ade by the Appellants. The
issue to be decided is whether the impugned order? in the facts of this case,
confirming demand on Appeliant No. 1 and imposing:ipenalty on Appellants Nos.
1 to 6 is correct, legal and proper or not. '

S

6. On perusal of records, | find that an offence case was booked by the

officers of Directorate General of Central Excise Intelligence, Ahmedabad

against Appellant No. 1 for clandestine removal of excisable goods. Simultaneous

. searches carried out at the premises of Shroffs / Brokers / Middlemen_situated in

Rajkot and Morbi resulted in recovery of various “incriminating documents
indicating huge amount of cash transactions. On  the basis of investigation
tarried out by the DGCEI, it was alleged that various Tile manufacturers of Morbi
were indulged in malpractices in connivance with Shroffs / Brokers and thereby
engaged in large scale evasion of Central Excise duty During investigation, it
was revealed by the investigating officers that the Tiie manufacturers sold goods
without payment of dut.y and collected sale proceeds from their buyers in cash
through said Shroff/Brokers/ middlemen. As per the modus operandi unearthed -
by the DGCEI, it was alleged that the Tile manufacturers passed on the bank
account détails of ‘the Shroffs to their buyers with instructions to deposit the
cash in respect of the goods sotd to them without b1lls into these accounts. After
deposmng the cash, the buyers uied to inform the Tile manufacturers, who in
turn would inform the Brokers or directly to the Shroffs. Details of such cash
deposit along with the copies of pay-in-slips were'_c;mm'unicated to the Tile
manufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on the cash to the Brokers after deducting
their commission from it. The Brokers further handéd over the cash to the Tile
manufaéturers after deducting their commission. This way the sale proceeds was

routed through Shroffs/Brokers/ middlemen.

I find from the case records that the DGCE! had covered 4 Shroffs and 4

ersy( middleman during investigation, which revealed that 186 manufacturers
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were routing sale proceeds  of illicit tsagsactions from the said
-Shroffs/Brokers/Middlemen. | find that the DGCELl has, inter alia, relied upon
evidences collected from the prr-:'mises of M/s K.N. Brothers, Rajkot and M/s
Maruti Enterprise, Rajkot, both Shroffs, and Shri Thakarshi Premji Kasundra,
Morbi, Broker / Mi_ddleman, to allege clandestine removal of goods by the
Appellant herein. It is settled position of law that in the case involving
clandestine r_emoval-_{ of goods, initial burden of proof is on the Department to
prove the charges. Hence, it would be pertinent to examine the said evidences
gathered by the DGCEl and relied upon by the adjudicating authority in the
impugned order to confirm the demand of Central Excise duty.

7.1. | find that during search carried out at the office premises of M/s K.N.
Brothers, Rajkot, Shroff, on 22.12.2015, certain private records were seized.
The said private records contained bank statements of various bank accounts
operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause
Notice. | find that the said bank ':statements contained details like particulars,
deposit amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of city from where the amount was deposited and
code name of concerned middlemen/Broker to whom they had handed over the
said cash amount. - | '

7.2. | have gone th‘ré_)ugh the Statement of Shri Lalit Ashurnal Gangwani, Owner
of M/s K.N. Brothers, Rajkot, recorded on 23.12.2015 under Section 14 of the
Act. In the said statement, Shri Lalit Ashumal Gangwani, inter alia, deposed
that,

- “Q.5 Please give details about your work in M/s Ambaji Enterprise, Rajkot
and M/s K.N. Brothers, Rajkot.

AS ... We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Morbi. These
Middiemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over

“India. The Tilés dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take eut the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In licu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concern
Middlemen. :
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3

A6. We are not aware of any persons who had deposited the cash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to dcposnt the amount in cash in these accounts. As already
stated above, we had given our bank accounts details to the middle man who
had in turn given these numbers to the Tile Manufacturers.”

7.3 | have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,
actual owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under
Section 14 of the Act. In the said statement, Shri Nitinbhai Arjanbhai Chikani,

inter alia, deposed that,

“Q.5 Please give the details about your work 1n M!s Maruti Enterprise, Plot
no. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street—l Mavdi main road, Rajkot and M/s PC
Enterprise, Officc No. 110, Haridarshan Arcade, 150°Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the aboyve mentioned firms but I looked
after all the work of M/s Maruti Enterprises (now clpsed), M/s India enterprise
and M/s PC enterprise with the help of staff. Basically, our work is to receive .
the cash amount in our 9 bank accounts of the aforesaid firms.

These Bank accounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise were closed on
December 2015 except one account of Bank of India.

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives
our bank details to the tiles manufacturer of Morbi who in turn further passes
these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in turn inform the middleman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s’
Siddhanath Agency gives the cash amount. The sald cash is then distributed to
concern middleman.

Q.6 Please give the details of persons who had depo;ited the amount in your
firms namely M/s Maruti Enterprise, M/s India Enterprise and M/s PC
Enterprise ?

A.6 We are not aware of any persons who had depoéited the cash amount in
our bank accounts. The ceramic tile manufacturers direct the. said parties to
deposit the amount in cash in these accounts, As already stated above, we had

given our bank account details to the middle man who had in tumn given these
numbers to the tile manufacturers.” :

7.4 I find that search was carried out at the ofﬁce premlses of Shri Thakarshi
i A__'\ undra, Morbi, a broker/middleman, on 23. 12 2015 and certain private

e\ seized. As reproduced in the Show Cause Notice, the said private
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records contained details likemame of bank, casmg;pount, place from where the
amount was deposited in bank, na.lme of the person / authorized representative
who collected the cash from him, date on which cash was handed over and name
of the beneficiary of Tiles manufacturer of Morbi.

7.3 | have gone through the Statements of Shri Thakarshi Premji Kasundra,
Morbi, recorded on 24.12.2015 and 28.12.2015 under Section 14 of the Act. In

‘the said statements, Shri Thakarshi Premji Kasundra, inter alia, deposed that,

Statement dated 24.12.2015:

“Q.1: Please explain the business activities of M/s. Gayatri Enterprise, Morbi.

A.l:  M/s. Gayatri Enterprise, Morbi is running business as a broker since
November, 2011. I am handling all the day to day work of the firm including
Accounts. My firm is working as a middleman between Shroffs and
my clients, who are Ceramic Tile manufacturers/Traders. In this
regard, my said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accordingly, I approach concerned Shroff to deliver the cash
amount to me for subsequent distribution to my clients. For this work, I
generally charge Commission @ 0.05% of the amount, so distributed to the
concerned Manufacturers/ Traders. I further explain in detail that my Shroffs
have given me a bank account number and the said number was given by-me to

" my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my
clients) deposit the cash amount in the said account of the
Shroffs as per the instructions of the Ceramic Tile manufacturers. My clients
then inform me about the cash deposited and the name of the city from where
the amount has been deposited. And once the said amount is deposited in the
account of my Shroffs, my work is to receive the cash from the Shroffs and
deliver the same to my clients. T further state that generally Shri Nitinbhai A.
Chikhani of Mss. Marun Enterprise & M/s. India Enterprise, Rajkot, used to
deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India
Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani & M/s. Ambaji
Enterprises and M/s K.N. Brothers, both situated at Rajkot, which is operated by
Shri Lalitbhai Gangwani.

Q.3: Please prociuce all documents/files/diaries/registers, pertaining to aforesaid
business activity of your firm namely M/s. Gayatri Enterprise, Morbi for the
period from inception of the firm to till date.

A.3: 1 produce herewith one “Office time” make Notebook containing pages
from | to 160. The said notebook contains the details of cash amount received
from the Shroffs for distribution of the same to my clients i.e. Ceramic Tile
manufacturers/1raders; for the period from 24.11.2015 to 21.12.2015. T further
explain the details shown at Entry No. ] at the left side of Page No.l of the said
Notebook as under:

2758040 shiv  23-11 TPK

The first column 2758040 represents the amount received from Shn Nitin
Chikani of M/s. India Enterprise, Rajkot {(shiv). The second column “shiv”
represents the code name given to Shri Nitin Chikani. The third column “23-11”
epigsents the date of transaction. The forth column “TPK™ represents the short
B Nati / Attested "
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In view of the above, 1 state that on 23.11.2015, 1 havc received Rs.27.58,040/-"
from my shroff namely Shri Nitin Chikani.

Now, I explain the details Sh(}\/\'l at entry No. 3 at the 1I'ight side of Page No. 1 the
said Notebook as under: '

497730 Alive Chandresh 3

The first column ‘497730" represents the amount paid to Shri Chandresh of M/s
Alive Ceramics.

The second column ‘Alive’ represenis the code name given to the Ceramic tile
manufacturer

The third column *Chandresh” represents the name of the person who collected
the amount on behalf of the ceramic tile manufacturer.

The fourth column ‘(3)" represents the number of entries of the cash amount
made by the customers of ceramic tile manufacturer. -

In the same manner, the other eniries have been made during the course of
regular busmess in this notebook ot

Statement dated 28:12.2015:

Q.4. Please state who has made the entries in these 28 records consisting of
Diaries and why these entries have been made?

A 4. I have personally made the entries in all these 28 diaries. On some pages,

" the writing may be different. Those entries have been made by my son
whenever 1 am out of station or in the office. These entries pertains to the cash
received from the various Shroff and cash paid to the Ceramic Tile
manufacturers. '

Q.5. Two types of records are maintained by you. One in the Writing pads and
other is in Pocket small diaries. Please explain what they contains?

A.5. | am first explaining the details mentioned in the Writing pads. The
Writing pads contain the details received from the Ceram1c Tile manufacturers.
The manufacturers or his representative calls me il the morning or noon and *
inform the amount of cash deposited from a particular city or sometimes the
amount to be deposited in cash-on that day from a particular city. The amount
is then entered on the respective pages in ‘thousands’ ie. ‘000’ are to be added.
If the amount is in thousand and hundreds then it is differentiated with /. For
example Rs. 8800/- is written as 8/8 and in that case “00° are to be added. Then
the name of the city is mentioned from where the amount is to be received.
Lastly the name of the account is mentioned in code word i.e. the name of the
Bank and or details of the account holder or his firm’s name. After that will
call the respective Shroff and inform him the account name and the name of
city from where the amount is to be received and when he confirms the receipt,
we put a code mark viz ‘Star’, Triangle’ and ‘X in-a circle’ against that entry.
Different code mark has been allotted to different Shroffs. For example “Star™
has been allotted to Shri Lalit Gangwani of Rajkot, ‘Triangle" has been allotted
to Shri Nitin Chikani of Rajkot and "X in a cnrcle has been allotted to Shri
Sandeep of Jamnagar. ’

. a L
7.4 | have gone through the Statement of Shri Arvﬁjd Hajipara, Partner of M/s
Badv Mahadev Tiles, Kolkata recorded on 226 2019 under Section 14 of
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the Act. In the said statemen¥sbiari Arvind Hajipargisinter alia, deposed that,
© “Q.4, What are the products dealing by your conipany ?

A4. Weare engaged in the trading of Ceramic Tiles and Sanitary wares since
2011.

Q-5 : Please p}o.\;'ide names of major suppliers of your company for the F.Y.
2014-15 and 2015-16.

A5 : We had purchased Ceramic Tiles from the following manufacturers
durmgFY 2014-15 and 2015-16 '

M/s Omen Vitrified Pvt Ltd, Morbi

M/s Saheb Ceramic Pvt Ltd, Morbi

M/s Coto Ceramic Pvt Ltd, Morbi

M/s Big Tiles, Morbi

M/s Wageshwar Tiles Co, Morbi

M/s Sunora Ceramie Pvt Ltd. Morbi

Ok

Q.7 : Please explain have you purchased Ceramic Til#s from aforesaid tile
manufacturers without covering of Central Excise invoices during F.Y. 2014-
15 and 2015-16.2

A.7 : We had purchased Ceramic Tiles from the aforesaid tile manufacturers
under Central Excise invoices during F.Y. 2014-15 and 2015-16. However,
sometimes we had received different grade than the mentioned in the invoices
from them and the payment for the differential amount is paid in the bank
account numbers given by the aforesaid companies.

Q-8 : Do you know the details of bank account holders ?

A8 : We do not know the details of bank account holders, as per the
directions given by manufacturers, we had deposited the payments in the said
accounts.”

8. On analyzing the documentary evidences collected during search at the
office premises of M/s K.N. Brothérs, Rajkot and M/s Maruti Enterprise, Rajkot,
Shroffs, and Shri Thakarshi Premji Kasundra, broker/ middieman, as well as
deposition made by Shri Lalit Ashumal Gangwani, owr:er of M/s K.N. Brothers,
~Shri Nitinbhai Arjanbhai Chikani, owner of M/s Maruti Enterprise and Shri
Thakarshi Premji Kasundra in their respective Statements recorded under
Section 14 of the Act I find that customers of Appellant No. 1 had deposited
cash amount in bank accounts of Shroffs M/s K.N. Brothers, Rajkot and M/s
Maruti Enterprise, Rajkot which was converted into cash by them and handed
over to Shri Thakarshi Premji Kasundra broker/Middleman, who handed over the
said cash amount to 'Appéllant No. 1. Shri Arvind Hajipara, Partner of M/s
Badveshvar Mahadev Tiles, Kolkata, in his Statement recorded on 22.6.2019
under Section 14 of the Act has admitted that they had received different grade
of goods from Appellant No. 1 other than those mentioned in invoices and
differential amount was paid in bank account numbers given by Appellant No. 1.

wataa / Attested
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8.1 On examining the Statements of by Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Shri Nitinbhai Arjanbhai Chikani of:M/s Maruti Enterprise, and
of Shri Thakarshi Premji'Kasund'r'a, it is a‘pparentr,that the said Statements
contained plethora of the facts, which are in the km;q.wledge of the deponents
only. For example, Shri Thakarshi Premji Kasundra deciphered the meaning of
each and every entry written in the private records séized from his premises. He
also gave details of when and how much cash was delivered to which Tile
manufacturer and even concerned person who had received cash amount. It is
not the case that the said Statements were recorded under duress or threat.
Further, said Statements of Shri Lalit Ashumal "Gangwani, Shri Nitinbhai
Arjanbhai Chikani and Shri Thakarshi Premji Kasundra have nat been retracted.
So, veracity of deposition made in said Statements is not under dispute.

8.2 | find that the Appellant No. 1 had de.viéed suf_:h a modus operandi thai: it

was almost impossible to identify buyers -of gé_ods or transporters who
transported the goods. The Appeltant No. 1 used td inform M/s K.N. Brothers,
RaJkot M/s Maruti Enterprise, Rajkot or Shri Thakarshl Premji Kasundra,

~ broker/Middleman, about deposit of cash in bank accounts of Shroffs on receipt

of communication from their buyers and such cash amount would reach to them
through middleman/broker. When cash amount was deposited by buyers of goods
in bank accounts of Shroff, the same was not reflected in bank statements, as
emerging from the records. So, there was no details of buyers available who had
deposited cash amount in bank accounts of Shroff. This way the Appellant No. 1
was able to hide the identity of buyers of illi_citly'removed goods. It is a basic
common sense that no person witl maintain authentic recr;rds of the illegal
activities or manufacture being done by it. it is also-not possible to unearth all
evidences involv'ed in the case. The adjudicating authority is require.d. to
examine the evidences on record and decide the case. The Hon’bte High Court in
the case of International Cylinders Pt Ltd reported at 2010(255) ELT68(H.P.) has
held that once the Department proves that somethihg.iilegal had been done by
the manufacturer which prima facie shows that illegal activities were being
carried, the burden would shift to the manufacturer:;_-

8.3 It is also pertinent to mention that thé adjudicating authority was not
conducting a trial of a criminal case, but was adjuditating a Show Cause Notice
as to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cases, preponderan¢e of probabilities would be
sufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the Hon’ble CESTAT, Bangalore passed in the case of

fra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),
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-

wherein it has been held thatgs. - W
“7.2 In a case of clandestine activity involvirig suppression of production
and clandestine removal, it is not expected that such evasion has to be
established by the Department in a mathematical precision. After all, a person
indulging in clandestine activity.takes sufficient precaufion to hide/destroy the
evidence. The evidence available shall be those left in spite of the best care
taken by the persons involved in such clandestine activity. In such a situation,
the entire facts and circumstances of the case have to be looked into and a
decision has to be arrived at on the yardstick of ‘preponderance of probablllty
and not on the yardstlck of ‘beyond reasonable doubt’, as the decision is being

rendered i in quasi-j udlclal proceedmgs

84 | als.o rely or{ the Order passed by the Hon’ble Tribunal in the case of

A.N. Gyha & Co_. reported in 1996 (86) E.L.T. 333(Tri.);* wherein it has been held

that’ . o
“In alf such cas“es_l of clandestine removal, it is not possible for the Department
to prove the same with mathematical precision. The Department is deemed to
have discharged their burden if they place so much of evidence which, prima
facie, she_ws that there was a clandestine removal if such evidence is prodﬁced
_lj_>y ﬁe Departrpent. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal™.

9. | Affer careful examination of evidences available on record in the form of
documentéry evidences as well as oral evidence, 1 am of the considered opinion
that the Departm.e'nt has discharged initial burden of proof for alleging
clandestme removal of goods and the burden of proof shifts to the assessee to
. establish by mdependent evidence that there was no clandestine removal and
the assessee cannot . escape from the rigour of law by picking loopholes in the
evidences placed by the Department. | rely on the decision rendered by the
Hon’ble Madras High Court in the case of Lawn Textile Mills Pvt. Ltd. reported as
| 2018 (362 ELLT. 559 (Mad.), wherein it has been held that,

“30. The above facts will clearly show that the allegation is one of

clandestine removal. It may be true that the burden of proving such an

allegation is. on the Department. However, clandestine removal with an

intention to evade payment of duty is aiways done in a secret manner and not

as an open transaction for the Department to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct @ocumentary evidence will not be available.

However, based on the seized records, if the Deparl;ment is able to prima facie

b the case of clandestine removal and the assessee is not able to give
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any plausible explanation for the same, then the allegation of clandestine
removal has to be held to be proved. In other words; the standard and degree
of proof, which is required in“such cases, may not ‘be the same, as in other

cases where there is no allegation of clandestine removal.”

10. The Appellant has contended that entire case {of the Department is based
upon third party evidences and there is no direct evidence to show clandestine
removal of goods. Therefore, in compliance with-the principles of natural
justice, the opportunity of cross examination of the person whose statement was
relied upon against them shoutd be given in adjudication proceedings. However,
the adjudicating authority has denied cross éxamination of-persons who had
given the statements. Thus, the adjudicating authority has not followed this
cardinal principle of natural justice. The action of the adjudicating authority has
vitiated the Show Cause Notice. In this regard, | find that the Appellant had
sought cross examination of Shri Satish Patel, Morbi during the course of

adjudication. The adjudicating: authority denied the request of cross

" examination by observing in the impugned order, inter alia, as under:

“473 Further, as discussed above, all the witnesses have admitted their
respective role in this case, under Section 14 of the Central Excise Act, 1944,
voluntarily, which is binding on them and relied:-upon in the case of the
noticee. Further, I find that all the witnesses have not retracted their
statement. Therefore, the same are legal and valid ‘pieces of evidence in the
eyes of law. It is a settled legal position that cross eﬁ:amination is not required
to be allowed in all cases. The denial of c;pportunity of cross-examination
does not vitiate the adjudication proceedings. The adjudicating authority was
not conducting a trial of a criminal case, but was adjudicating a SCN as to '
whether there has been clandestine removal of excisable goods without

~ payment of duty. I find that the Noticee has not provided any independent
evidence to show that there was no clandestine removal. In this regard, I place
reliance upon the judgement of Hon'ble High Court of Madras in the cdse of
Commissiopcr of Central Excise Salem Vs M/s Erbd:: Annai Spinning Mills
(Pvt.) Ltd, reported at 2019 (366) ELT647, wherein it was held that where
opportunity of cross examination was not allowed, the entire proceedings will
not be vitiated. ... ...” '

10.1 Apart from above, | find that none of the Statements of Shroff/
Middieman/Broker recorded during investigatibn have been réfracted nor there
any allegation of duress or threat during recording of Statements. Further,
Shroff/Middleman/broker have no reason to depose before the investigating

ing which is contrary to facts. It is also pertinent to mention that
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the present case was not one.off case involving elprdestine removal of goods by
Tile manufacturerszof Morbi. it is on record that DGCEI had simultaneously
booked offence cases against 186 such manufacturers for evasion of Central
Excise duty who had adopted similar modus operandi by routing sale proceeds of
illicitty cleared ﬁnishéd goods through Shroffs / Middleman/brokers. It is also on
records that out of said 186 manufacturers, 61 had admitted and had also paid
- duty evaded by them. So, the documentary evidences gathered by the
investigating officers from the premises of Shroffs / middleman contained trails
- of illicitly removed goods and preponderance of probability is certainly against
Appellant No. 1. It has been consistently held by the higher appellate fora that
cross examination is not h'landatory and it depends on facts of each and every
case. | rely on the decision rendered by the Hon’ble Bombay High Court in the
case of Patel Engineering Ltd reported as 2014 (307) E.:L.T. 862 (Bom.), wherein
it has been held that, |
“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of ‘the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
-principle of natural Justice must be applied and followed depends upon several
factors and ‘as enumerated above. Even if there is denial of the request to cross
examine the witnesses in an inquiry, without anything more, by such denial
- alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee’s ease
before this Court.” ]

10.2 By following the above decision and considering the facts of the case, |

hold that the adjudicating_ authority has not erred by not acceding request for |

cross examination of the witness, as sought by the Appellant. -

11.  Appellant No., 1 has contended that in cases of clandestine removal of
‘goods, the burden to prove that the Appetlant was involved in clandestine
manufacture / clearance of goods is on the Department and the Department is
required to adduce sufficient evidence in order to demand duty in such cases. it
is further contended that the Department must adduce evidence regarding
procurement of raw materials, actual production of goods in the factory,
removal of goods by adducing evidence of various agencies involved in delivering
goods to customers,-payment mae‘é to them etc. to allege clandestine removat
without which the charge of clandestine removal cannot sustain.
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11.1 1 find that the investigating officers gathered evidences from the premises
of M/s K.N. Brothers, Rajkot and /s Maruti Enterprise, Rajkot, Shroffs, or Shri
Thakarshi Premji Kasundra, Middieman, which indicted that Appellant No. 1
routed sales proceeds of illicitly removed goods thraugh the said Shroff and
Middleman/Broker. The said evidences were corroborated by the debositions
made by Shri Lalit Ashumal Gangwani, owner of M/s K.N. Brothers, Rajkot, Shri
Nitinbhai Arjanbhai Chikani, owner of M/s Maruti -E‘pterprise, Rajkot and Shri
Thakarshi Premji Kasundra, Morbi during the course of adjudication. It is also
observed that Shri Arvind Hajipara, Partner of M/s padveshvér Mahadev Tiles,
Kolkata in his Statement recorded on 22.6.2019 under Section 14 of the Act has
admitted that they had received different grade of. goods from Appellant No'. 1
than mentioned in invoices and differential amount'was-paid in bank account
numbers given by Appellant No. 1. Further, as discussed supra, Appellant No. 1
had devised such a modus operandi that it was difficult to identify ail buyers of
goods or transporters who transported the goods. In'catena of decisions, it has
been held that in cases of clandestine removal, it is:not possible to unearth all
the evidences and Department is not required. ‘to prove the case with
mathematical precision. | rely on the Order passed by the Hon’ble CESTAT,
Ahmedabad in the case of Apurva Aluminium Corporation reported at 1996 (261)
E.L.T. 515(Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal has held
that, _ |
“Once again the onus of proving that they have accounted fo'.r all the goods
produced, shifts to the appellants and they have- failed to discharge this
burden. They want the department to show challanwise details of goods |
transported or not transported. There are several decisions of Hon’ble
Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges in such activities knows
all the details and it would nE;t be possible for any investigating officer to
unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities”.

12.  Appellant No. 1 has contended that Shri Thakafrshi Kasundra, broker in his
statement dated 24.12.2015 has' given name of .file manufacturer as ‘Koto
Ceramic’ whereas name of Appellant is “Coto (;eramic Pvt Ltd’. The adjudicating
authority _confirmed demand-on wrong assumption that ‘Koto feramic’ and ‘Coto
Ceramic Pvt Ltd’ are same. In this regard, it is observed that the Appellant had
raised this ptea before the adjudicating authority in reply to Show Cause Notfce.
The adjudicating authority has recorded his findings at Para 18.17 of the

s der, which is reproduced as under: .
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“18.17. . The Noticee in-their written submissions have argued that, there
could be possibility that at various places with the same name of “Koto
Ceramic”, firm or company might be existing one or more and that during
internet search, they have also found that there is another company having
name Koto Ceramic are available. The Noticee has simply assumed that, there
is possibility of existence of another firm / company in the name of Koto
Ceramic to whom the instant ihvestigation may pertain and that the
investigation agency has erroneously issued demand to their firm ie. Coto
Ceramic. In this regard, I find that, the Noticee has not submitted any concrete
evidence such ‘as copy of reéistration certificate, constitution of the firm,
photographs of the factory of Koto Ceramic, eftc. to Justify the existence of
another firm in the name of Koto Ceramic. They have argued that during
internet search, they have found that there is another company having name
Koto Ceramic. 1 have also seen the same and found that, the location of the
firms in the nare of Koto Ceramic and Coto Ceramic is at common place i.e.
- at Sartanpar, Wankaner. Further, the business in which they deal is also
common i.e. ceramic tiles, products. Thus, it can be believed that, Koto
Ceramic and Coto Ceramic are one and the same and it may be a grammatical

error while preparing the statement.”

12.2 It is observed from Para 3 of Show Cause Notice that summons was issued
by the investigating officers to Appellant No. 1 on 21.9.2016 for causing inquiry
for alleged evasion of Central Excise duty, directing them to submit certain
documents like Salés Register, cash register, electricity bills etc, which they
complied with. More summons were issued to them on 8.3.2018, 21.3.2018 and
24.1.2019 to submit certain additional documents. Further, Central Excise
Registration No. and GST No. of Appellant No. 1 have also been mentioned in
Para 1 of the Show Cause Notice. Apart from this, Shri Arvind Hajipara, Partner
of M/s Ba:dveshvar 'Mahat:lev Tiles, Kolkata in his Statement recorded on
22.6.2019 under Section 14 of the Act has admitted that they had received
different g-rade of goods from M/s Coto Ceramic Pvt Ltd i.e. Appellant No. 1
herein, more than those mentioned in invoices and differential amount was paid
in bank account numbers given by Appellant No. 1. Thus, it is not under dispute
thalt inquiry was being conducted against Appellant No. 1. As regards, ‘Koto
Ceramic’ appearing in Statement dated 24.12.2015 of Shri Thakarshi Kasundra,
Middleman, it is more likely to bé‘ a typographical error, as rightly held by the
adjudicating authority; I, therefore, discard this contention as not sustainable.
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13. Appellant No. 1 has contended that they were engaged in the
manufacture of Sanitarywares falling under CETSH No. 69101000 but the demand
was wrongly confirmed against them for clandestine removal of Tiles on wrong
assumption that they were engaged in the manufacture of Trles In this regard,
it is observed from the investigation report annexed with Show Cause Notice
that common investigation was conducted agains;t: 186 manufacturing units
involving same modus operandi and majority of the s;aid units were engaged in
the manufacture of Tiles. This may be a reason fd;r mentioning in the Show
Cause Notice that Appellant No. 1 was engaged inl;the manufacture of Tiles.
However, as discussed above, evidences gathered from the premises of M/s K.N.
Brothers, Rajkot and M/s Maruti Enterprise, Rajkot, l;Shroffs and Shri Thakarshi

Premji Kasundra, Middleman indicted that Appellant No. 1 was engaged in

" clandestine removal of goods and had routed sales proceeds of illicitly removed

goods through the said Shroff and Middleman/Broker. So, wrong mentioning of
product will not vitiate the entire ‘proceedings. |, therefore, discard this
contention as not suétainable.

14. in view of above, the various contentions raised by Appellant No. 1 are of
no help to them and they have failed to discharge the burden cast on them that
they had not indulged in clandestine removal of goods. On the other hand, the
Department has adduced sufficient oral and documentary corroborative
evidences to demonstrate that Appellant No.1 indulqu in clandestine removal of
goods and evaded payment of Central Excise duty. |, therefore, hold that
confirmation of demand of Centrat Excise duty amount of Rs. 41,10,626/- by the
adjudicating authority is correct, legal and proper. Since demand is confirmed,
it is natural consequence that the confirmed demand is required to be paid
along with interest at applicable rate under Section 11AA of the Act. |,

therefore, uphold order to pay interest on confirmed demand.

15. | find that Appellant No. 1 was found indulging in clandestine removal of
goods and routed the cash through Shroff/Middleman/Broker.. The modus
operandi adopted by Appellant No. 1 was unearthed during investigation carried
out against the_m by DGCEI, Ahmedabad. Thus, this is a clear case of suppression
of facts with intent to evade paymént of duty. Thefadjudicating authority was
justified in invoking extended period of limitation on the grounds of suppression
of facts. Since extended period of limitation on the grounds of suppression of
facts was correctly invoked, penalty under Section 11AC of the Act is mandatory,
as has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
- ,. Mills reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that

e are 1ngred|ents for invoking exgyended penod of limitation for
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_demand of duty, imposition-ef-penalty under &étibn 11AC is mandatory. The
ratio of the said judgment applies to the facts of the present case. |, therefore,
uphold penalty of Rs. 41,10,626/- imposed under Section 11AC of the Act.

16. . Regarding penalty imposed upon Appellant Nos. 2 to 6 under Rule 26 of
the Rules, | find that Appellant Nos. 2 to 6 were Directors of Appeliant No. 1 and
" were looking after day-to-day affairs of Appellant No.1 and were the key persons
of Appellant No. 1 ‘and. were directly involved in clandestine removal of the
goods manufactured by Appellant'-ﬁo. 1 without payment of Central Excise duty
and ‘without cover. of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were
knowing and had reason to believe that the said goods were liable to
confiscation under the Act and the Rules. 1, therefore, find that imposition of
penalty of Rs. 2,00,000/- each upon Appellant Nos. 2 to 6 under Rule 26(1) of
. the Rules is corr_e'ct and legal.

17. In view of above, | uphold the impugned order and reject appeals of
Appellants Nos. 1 to 6. |

18. mﬁmﬁﬁﬁmmmmmamma

18. The appeals ﬁled by the Appellants are disposed off a' above

«/j :’ @

N C. Gajarlya Commissioner (Appeals)
By R.P.A.D.
.. ' Gupcrlntsndent
To, '_ qary,

1. M/s Coto Ceramic Pvt Ltd, ﬁ'ﬂﬁﬁa R TEde RiftRs,

National Highway 8A, Behind
Makansar, At Sartanpar, Taluka
Wankaner, District Morbi.

ugta et 8Y, AHTR ¥ @,
WA, dH] TFR, Rorer AR |

2. Shri Devkaranbhai Vashrambhai 3 TIHCIHTE awmﬂi Hrafear,
Bhalodiya, Director of M/s Coto s,
Ceramic Pvt Ltd, National Highway i B mmm
8A, Behind Makansar, At Sartanpar, T SERT 8Y, FepereR B U,
Taluka Wankaner, District Morbi. AR, AT ABR, ﬁ‘vl‘ﬂTM ‘
3. Shri Mayank D. Bhalodiya ot 7 B, HTEedr,
Director of M/s Coto Ceramic Pvt few®, S
Ltd, National Highway 8A, Behind Ao Bie) Rfires wigde ffics,

Makansar, At Sartanpar, Taluka

ST AR 8T, PR & Ui,
WATR, amaﬂamﬁt ﬁfmrhﬁﬁu

s '\Wankaner District Morbi.
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4, Shri Chandrakantbhai o} AEIaHTS TGNYMTE, ]
Raghunathbhai, IRERIE |
Director of M/s Coto Ceramic Pvt I F1A) e uRde [ifdgs,
Ltd, National Highway 8A, Behind gt T 8T, HHTER ¥ 01,
Makansar, At Sartanpar, Taluka AR, TP qABR, ﬁ!ﬂm '
Wankaner, District Morbi. ' '

5. Shri Nimish Sureshbhai Adesara, i P ge=ng HER,
Director of M/s Coto Ceramic Pvt iz
Ltd, National Highway 8A, Behind | el P fsm‘has urae R,
Makansar, At Sartanpar, Taluka e ot 81, HHTRR & W,
Wankaner, District Morbi. AR, AGHT dBR, e Tfﬂ'ﬁﬁ !

6. Shri Amitkumar H. Dedaniya A GrﬁlE@FIR T, agli=ar
Director of M/s Coto Ceramic Pvt PRe®,
Ltd, National Highway 8A, Behind mmwmﬁﬁé@
Makansar, At Sartanpar, Taluka TP TSN 8T, HHTRR & s,
Wankaner, District Morbi. - WEW, W Weﬂ WM I
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